1.8, Department 1200 New Jersey Avenus, SE
of Transporiation Wastirgton, DC 20590
Federol Raflroad

Administrotion

JAN 16 2009

e, Michael Wiard

Chairman, President and Chisl Executive.
C8X Transporiation

SO0 Water Sereer 117243

Jacksonville, FL. 32202

Dear Mr. Ward:

This letter is in regard to the Federal Railroad Administration’s (FRA) C8X Transportation
(CSXT) Harassinent and Intimidation Investigation Report dated March 2008 {the
Investigation Report), Specifically, I am concerned that CHXT has not made sutficient
progress to remediate its culture of harassment and intimidation in connection with {njury
feportng.

As discussed in the Investigation Report, in August 2006, FRA received allegations that
CSKXT officers were trying to distort injury reporting data by discouraging iyjured LSXT
employees from reporiing on-duty injuries or from receiving proper medical treatment, and
by reétaliating against employees who eeported fnjuries. As a resglt of these allegations, FRA
imitiated an extensive yeariong investigation of CSXT involving more than 70 Formal
cotplaiugs, This invesligation revealed thiut certain CSXT ollivers lud vrealed a cullure uf
harassment and intinsidation that dissuaded CSXT employees from reporting their injuries
and illnessces.

As part of this investigation, FRA conducted a gamprehensive audil of CSXT's
agcident/incident recordkesping and reporting program. This audit revealed a numbaer of
regulatory violations, including the failyre to report employes injuries. With respect to the
issnes of harassment and infimidation, specifieally; FRA found that, in general, CSXT was
not acting in compliance with the Taternal Control Plan Policy Statement and Complaint
Procedure as required by Title 49 Code of Federal Regulations Sections 223.33(ax 1) and
(2)(2). The audit indicated that CSXT’s complaint procedure was rendered largely
ineffective by CSXT's failure to expeditiously address harassment and intimidation
gomplaints, FRA also determined that CSXT did not act in compliance with its Internal

Control Plan requirernent relating to the completion of personal injury reports by CEXT
employees. :

Phis was not the Fiest time sifogations of harassment and intimidation have been made apainst C8X. For
example, i 2003, FRA recelved appiosinmately 35 such comiplaints, teiggering A investigation at that unie.
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In addition, FRA interviews conducted in 2007 with CSXT enployses revealed, as reporied
by both CSXT officers snd wupluyees, a systemwide practice in which CSXT oftlccrs
disewssed FRA weeident/incident reportability with injured cmployces en route to the
weatment facilities or even at the trcatment Tacilitics. Similarly, CSXT officers informed
injured employces that reportable injuries would be a mark on their personal records and may
have an adverse impact on their careess. In addition, CSXT officers transported injured
employses to CSXT offices following medical {reatment for “fact-finding interviews” in an
apparent attempt to defef the reporting of future injuries (where, in many cases, the injured
emplovee was intervigwed hy multiple carrier afficers). Furthermore, CSXT officers
informed emplnyees that {f their injury was reportable to FRA, CSXT would Hkely require
the emplayee to submit to an alcohol and/or drug test (but if not reported, no such test would
be necessary). CSXT officers also ingtructed injured employees 1o select “sick” or
*suspended” designations where such employess requested to be “marked-off™ from
performing services, impropetly recording the employees’ lost days.

In letters dated Qctoher 4 and November 12, 2007, CEXT made mpmerous representations
regarding its response 1o the compliance deficiencies eaised in the Investigation Report. For
instance, CSXT represented that it would broaden manager ining tv include training on the
proper handling of on-duty injuries, includung: disciissing USXT s policy not fo discuss FRA
reportability criferia with an injured employee or with treating hospital personnel; discussing
{8X'17s policy that officers should not enter freatment rooms unkess invited by the employe
discussing CSXT's policy that officers should not oy ro.change doclors’ realnerd
recommendations; and discussing CSXT s policy thal ullivees should not discuss discipline
or rules viokstions when wrrsnygiug bealinent for an injured employee. CSXT also
represented that it had adopted enhanced guidelines for conducting injury reporting
intimidation/harassment investigations and determining corrective action (i.e., a 30~60-day
timeframe, an additional 30 days to assess disciphing, and potification to the complainant
regarding termination). CSXT further represented that it had made numerous nanagerial
changes, and that it would modify ity Internal Control Plan Palicy Statement. In addition,
CEXT represented that it had taken a number of disciplinary actions against certain carrier
afficers; incluiding coaching, counseling, demotion, withholding of bonuses, and termination.
CSXT also represented that it would ensure completion of the PI-1A form (CSXT’s initial
employee injury report form) and that i had included information on the proper handling of
on-duty injuries in its operating rules. Moreover, CSXT represented that it would provide
ongoing leadership training to provide managers veith compunication skills and coaching
styles. CSXT also represented that it bad implemented an employee weliness program to
reinforee the health and safety of its employees.

Tn spite of these representations, FRA continues 10 receive complaints of harassment and
intiriddation against CSXT. In June 2008, for example, FRA received new allegations of
haragsment and intimidation of CSXT employees who had reported on-duly injuiies on the
CSXT Flavence Division. In response 1o these glicgations, FRA conducted both listening
sessions wud interviews with injured employees.” Similar to the aboveareferenced 2007

* 1 should be noted that CSX issucd o letter 5a Octaber 30, 2008, in respotse 0 several speci (i reguests fo
finformmion poscd by the PRA.
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interviews, the 2008 investigation revealed a divisionwide practice in which CSXT field

officers were requesting to enter and/or entering the treatragnt rooms of injured employees.
In addition, following treatinent, CSXT managers olten transported injured employees to a
CSXT office to conduct fact-finding interviews, which included three or more carrier officers
i e routy with Be injured employee. FRA found that in numerous cases, myured
employees were transported (rum the huspltal emergency poom by cairier officers to the
CBXT vard office, interviewsd by several officers, amd Lhen were required 10 compléte
documents cven though thicy had cxdeeded the statutory on-duty thne, Withuut sddressing
the findings in further detail, the investigation shed light on continuing widespread
harassmentand intimidation at CSXT.”

It s elear that CEXT has failed 1o adequately address its culture of harassmont and
intimidation. FRA has notified and discussed these deficiencies in detail with CSXT. -
However, the cornplaints recéived, tvestigated, and substantiated in 2008 demornistraié that
CSXT has not yet fulfilled its commitments made to FRA regarding harasgment anet
{atimidation. The problems previously addressed have not yet been corrected. T, therefore,

. 302009, detatting the Tneasmres E8XT

request tharCSXTsubmit to FRA = tetter by Jamwsry ™3
has taken 1o address these issues; which of these measures you have Jound to be cifective;
and what additional steps you plan to pursue.

1 understand that you “share the FRA’s commitment to identifying and correcting any
haraserment and intimidation in conneetion with injury reporting and to preventing any future
oceurrences,” as CuXT stated in its November 17, 2007, letter; and that CEXT behieves “one
instance of intimidation is too many.” However, the evidence shows that CEX'T s response
has been inadequate. In order to truly prevent any more nstances of intumdation, CSXT
ust put forth 2 sustained good-faith affast ta change its culture,

I look forward to heating from you.

Sincerely,

Clifford C. Eby
Acting Administrator

¥ sdoreover, during the course of FRA's investigation. FRA was made aware of additional rases of alieged

harassment and intimidation requiriog nu infeviews,




