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ORDER GRANTING COMPLAINANTS’ MOTION TO COMPEL DISCOVERY

This proceeding arises from complaints of discrimination filed under the Federal Rail
Safety Act (the “FRSA”), 49 U.S.C. § 20109, as amended by Section 1521 of the Implementing
Recommendations of the 9/11 Commission Act of 2007 (the “9/11 Act”), Pub. L. 110-53, 121
Stat 266 (Aug. 3, 2007). The hearings are set to begin on November 17, 2009. On September
18, 2009, the Complainants filed 2 Motion to Compel Production of Documents and
Interrogatory Responses Relevant to Punitive Damages. On September 29, 2009, Respondent "
filed Objection to the Complainants’ motion.! On October 13, 2009, the Acting Assistant
Secretary for the Occupational Safety and Health Administration (OSHA), an interested party,

filed its response.

The FRSA provides whistleblower protection to railroad employees who engage in
activity protected by the statute related to railroad safety and security. 49 U.S.C. §20109(a) -
(c). The FRSA’s whistleblower provision was amended by the 9/11 Act to add a provision
prohibiting a railroad carrier from denying, delaying or interfering with the medical or first aid
treatment of an employee injured during the course of his employment or disciplining an
employee for requesting medical treatment or for following orders or the treatment plan of a
treating physician. 49 U.S.C. § 20109(c). In addition to the existing remedies for violation of
the whistleblower provisions of the FRSA including reinstatement, back pay, and compensatory
damages, the 9/11 Act amendments to the FRSA also provide that punitive damages may be
assessed. 49 U.S.C. § 20109(e).

! Complainants filed a Reply on October 9, 2009. On October 13, Respondent filed a Motion to Strike
Complainants® Reply for failure to comply with 29 C.F.R. § 18.6. On October 22, Complaints filed a Nunc Pro
Tunc Motion for Permission to File a Reply Brief to address arguments raised by Respondent’s memorandum.
Complainants state they do not object to Respondent filing a Sur-Reply Brief. In a separate Order issued this same
day, T granted Respondent’s Motion to Strike Complainants’ Reply and denied Complainants’ Motion to File Reply
Brief.



Parties Contentions

1. Complainants’ Position

The Complainants contend that Respondent is subject to punitive damages under Section
20109(e) of the FRSA. Pointing to the supremacy clause of Article VI to the United States
Constitution, Complainants argue the FRSA, a federal statute which expressly applies to any
“railroad carrier engaged in interstate or foreign commerce, a contractor or subcontractor of such
a railroad, or an officer or employee of such a railroad carrier,” controls over state common law
or statutory law which may conflict. 49 U.S.C. § 20109(a). Cl. Mot. at 2-3. Complainants state
Metro North is a railroad under the FRSA as it is a “commuter ... passenger service in a
metropolitan or suburban area.” Id. at 3. Complainants note that the FRSA applies to “railroad
carriers engaged in interstate or foreign commerce.” Jd. Noting the FRSA defines a “railroad
cartier” as “a person providing railroad transportation” Complainants argue the term “person”
includes corporations created under state law. Id. Noting that the remedies provision of the
FRSA permits punitive damages, Complainants contend that the FRSA does not exempt any type
of railroad from such punitive damages. /d. at 3. Complainants contend that Metro North’s
status as a public benefit corporation under the laws of the State of New York, does not override
the supremacy of the FRSA, a federal statute. Id. at 4.

Complainants assert that the New York Courts have established a test requiring a
“particularized inquiry” in determining whether a public benefit corporation, such as Metro
North, ought to be treated as if it were the State or a political subdivision citing Grace &
Company Inc. v. State University Constr. Fund, 44 N.Y .2d 84, 87-88 (1978). Cl.Mot. at7. In
Grace the Court held that the Fund which was created as a public benefit corporation to
administer funds for construction of facilities of the State University of New York was not the
State or an agency thereof, and thus, was not subject to State statutes providing equitable relief to
contractors who had been awarded State contracts and who subsequently suffered financial
damage as a result of the energy crisis. In analyzing the issue before it, the Court stated:

We begin our inquiry, then, with the proposition that public benefit corporations,
such as the Fund, created by the State for the general purpose of performing
functions essentially governmental in nature, are not identical to the state or any
of its agencies, but rather, enjoy, for some purposes, an existence separate and
apart from the state, its agencies and political subdivisions....The mere fact the
Fund is an instrumentality of the State, and as such, engages in operations which
are fundamentally governmental in nature does not inflexibly mandate a
conclusion that it is the state or one of its agencies....

44 N.Y.2d 88. Cl. Mot. at 8. The Court held that a “particularized inquiry into the nature of the
public benefit corporation and the statute claimed to be applicable to it is required” in
determining whether the public benefit corporation is properly treated as the State under the
specific circumstances. Id.



Relying on the necessity for a “particularized inquiry” in determining whether a public
benefit corporation ought to be treated as the State or one of its agencies or instrumentalities in
specific instances, the Complainants argue that when Metro North is acting in its capacity as a
private employer, Metro North can not be treated as the State or one of its political subdivisions
citing Long Island Rail Road Co. v. Long Island Lighting Co., 103 A.D.2d 156, 164 (AD2
1984) aff’d, 64 N.Y.2d 1088 (1985); People v. Miller, 70 N.Y .2d 903 (1987). ClL. Mot. at 9-11.
Complainants argue that in the present matter, Metro North was acting in its capacity as a private
employer when it filed disciplinary charges against them when they reported injuries and sought
medical attention. ClL Mot. at 12. Therefore, Complainants contend that Metro North may not
be treated as if it were the State or any of its political subdivisions or agencies and it is subject to
punitive damages under the FRSA. Id. at 10, 13-16. '

Finally, as to the specific discovery which is the subject of the motion to compel,
Complainants seek responses to Interrogatories regarding 196 employee injuries/illness and the
Production of Documents related to those same 196 employee injuries/illnesses. Cl. Mot. at 20-
22. Complainants maintain the information is necessary to assist them in establishing the
reprehensibility of Metro North’s conduct toward them, including whether Respondent has a
systemic pattern of retaliation, which warrants the imposition of punitive damages. Cl. Mot. at

14-23.
2. Metro North’s Position

Metro North agrees it is subject to the FRSA. Opp. at 15. Metro North argues however,
that although the FRSA provides for punitive damages in certain circumstances, punitive
damages may not be assessed against it, as Metro North is a public benefit corporation under
New York law, performing an essential governmental function and as such is a political
subdivision of the State exempt from punitive damages. Opp. at 14-26. In this regard, Metro
North explains that the Metropolitan Transit Authority (“MTA”) was created by New York
statute as a public benefit corporation whose purpose includes the “continuance, further
development and improvement of commuter transportation,” including “transportation by
railroad.” N.Y. Pub. Auth. L. §1264(1). Opp. at 16-17. Under New York statute the MTA has
authority to “cause any one of its powers, duties, functions or activities to be exercised or
performed by, one or more wholly owned subsidiary corporations of the {MTA}...” N.Y. Pub.
Auth. L. § 1266(5). Opp. at 17. Metro North states that it is a wholly owned subsidiary of the
MTA delegated to operate commuter rail service between New York City and suburban
communities surrounding the City and in Fairfield and New Haven Counties in southern

Connecticut. Id.

The Respondent agrees with the Complainants that a “particularized inquiry” is required
in evaluating whether public benefit corporations, such as Metro North, ought to be considered
the State or a political subdivision or instrumentality thereof with regard to the specific statute at
issue. Opp. at 18-23. Citing Clark-Fitzpatrick v. Long Island Railroad Co., TO N.Y .2d 382
(1987), Respondent contends that punitive damages may not be assessed against public benefit
corporations, such as Metro North. Opp. at 18. In Clark-Fitzpatrick the Court performed a
“particularized inquiry” and concluded that because the Long Island Railroad was serving an
essential public function by providing commuter transportation and because much of its funding
derived from public sources, the LIRR should receive the same immunity from punitive damages



as the State and its political subdivisions. The Court determined that the rationale for not
imposing punitive damages against a state were equally applicable to the LIRR, a public benefit
corporation. Specifically, the Court noted the goal of punitive damages, punishment and
deterrence, are not served where “it is ultimately the innocent taxpayer who is punished.” Clark-
Fitzpatrick, TO N.Y. 2d at 386. Pointing out that Metro North operates at a deficit and, like the
LIRR, depends upon public funding/subsidies, Respondent argues that punitive damages
imposed against Metro North in the instant cases would ultimately be borne by the taxpayers.
Opp. at 19, 24-26. Citing several U S. District Court decisions involving employment
discrimination or civil rights claims, Metro North contends that the courts have determined that
public benefit corporations, similar to Metro North, are immune from the imposition of punitive
damages. Opp. at 20-21, 24 (citations omitted). Finally, Metro North challenges Complainants’
reliance upon Miller to support their contention that when Metro North is acting as a private
employer it is not a “political subdivision of the State” and, thus, is subject to punitive damages
under the FRSA, as “misplaced and exaggerated.” Id. at 2272

With regard to the specific discovery sought by the Motion, Metro North argues the
request is overly broad and burdensome. Opp. at 2-3. Metro North also asserts that punitive
damages may not be awarded to punish a party for injury to a third party. Id. at 3-5.

3. Assistant Secretary’s Position

In response to the undersigned’s Order Requesting Response seeking the Department of
Labor’s views on whether punitive damages may be assessed against public railroads, the Acting
Assistant Secretary for the Occupational Safety and Health Administration, an interested party,
filed a response to the Complainants’ Motion and offered his position on the availability of
punitive damages on October 13, 20093 The Assistant Secretary contends that as a public
benefit corporation Metro North should be treated as a municipality for purposes of evaluating
whether it is subject to punitive damages. Sec. at 2. The Assistant Secretary acknowledges that
under common law, municipalities have historically been considered immune from imposition of
punitive damages. The Assistant Secretary notes howevet, that while the Supreme Court has
acknowledged the “historical tension between municipal liability and damages imposed for
punishment,” the Court has recognized an exception to the common law view that municipalities
were not subject to punitive damages, where such damages were expressly authorized by
Congress citing Cook County, Ill. V. U.S. ex rel. Chandler, 538 U.S. 119, 129 (2003). Sec. at 2.
The Assistant Secretary notes further that both the Second and Third Circuit Courts of Appeals
have determined that the common law principle that municipalities were exempt from punitive
damage assessments must give way where Congress enacts a statute expressly covering “public
entities and providing generally for punitive damages.” Id. citing Cross v. New York City Transit

2 . . . - « . . .
Respondent also contends OSHA lacks authority to conduct a system-wide investigation necessitating discovery of
the requested materials. Proceedings before the Office of Administrative Law Judges are de novo. Thus, it is not
necessary to reach this issue in resolving the Complainants’ claims. The issue here is whether the information

sought is relevant to the claim, see discussion infra.

3 No request to respond to the Acting Assistant Secretary’s Response to the Order Requesting Response was made
by Respondent.



Authority, 417 F.3d 241, 254 (2d Cir. 2005); Potence v. Hazelton Area Sch. Dist., 357 F.3d 366,
372-3 (3d Cir. 2004).

The Assistant Secretary points out that the FRSA applies to public or state run railroads
as well as privately run railroads. Sec. at 3.4. The Assistant Secretary argues that the
whistleblower protection provisions of the FRSA prohibiting a railroad carrier engaged In
interstate or foreign commerce from retaliating against employees for engaging in certain
protected activities includes Metro North. The Assistant Secretary asserts that the whistleblower
protection provision of the FRSA was amended by Section 1521 of the 9/11 Act to provide that
relief under the enforcement provision in subsection (d) “may include punitive damages in an
amount not to exceed $250,000.” 49 U.S.C. § 20109(e)(3). Id.at4. The Assistant Secretary
argues that as public railroad corporations are included within the definition of “railroad carrier”
under the FRSA, and because the statute expressly provides that punitive damages may be
assessed, Congress intended to authorize the imposition of such damages against entities such as

Metro North. Id.

Additionally, pointing to the 9/11 Act, the Assistant Secretary notes that the Act included
three virtually identical whistleblower protection provisions. Section 1413, titled Public
transportation employee protection created the National Transit Systems Security Act of 2007
(NTSSA), Section 1521 titled Railroad employee protections amended the. FRSA, and Section
1536 titled Motor carrier employee protections amended the Surface Transportation Assistance
ACT (STAA). All three Acts contained identical provisions explicitly providing that relief for
violations of the Acts may include punitive damages not to exceed $250,000. Sec. at 5-6.
Finally, with regard to the specific discovery sought by Complainants’ Motion, the Secretary
argues that evidence related to other injured Metro-North employees is relevant to establishing
the Complainants’ individual retaliation claims. Id. at 6-7.

Discussion
1. Is Metro North Subject to Punitive Damages Pursuant to the FRSA

The parties agree that Metro North Commuter Railroad is a railroad subject to FRSA.
The dispute is whether Metro North is exempt, as a public benefit corporation under New York
statute, from the provision of the FRSA permitting punitive damages for violating the
whistleblower provisions of the statute. Metro North is a subsidiary of the Metropolitan Transit
Authority (“MTA”) and operates commuter rail service between New York City and
communities in Wesichester, Dutchess, Putnam, Orange and Rockland Counties in New York
and Fairfield and New Haven Counties in Connecticut. Opp- Exh. D. The MTA was created by
New York statute as a “body corporate and politic constituting a public benefit corporation.”
N.Y. Pub. Auth. L § 1263. The members of the MTA are appointed by the governor and the
MTA is regarding as performing an essential government function in carrying out its purpose.
N.Y. Pub. Auth §§ 1263 and 1264.* The purpose of the MTA is the “continuance, further

d Transportation Union and Long Island Railroad v. Long Island
Lighting Co., for the proposition that operation of a railroad is not a governmental function, such reliance is not
persuasive. As Respondent points out, in the intervening 27 plus years since those decisions, the nature of
commuter rail transportation in the United States has changed significantly. At the time of the United

4 To the extent that Complainants rely upon Unite



development and improvement of commuter transportation.” N.Y. Pub. Auth. L. §§ 1261, 1260-
1279-b; 1264(1); 1266(5). The MTA has some indicia of state instrumentality and is performing
a public function. However, the MTA is not identical to the State of New York but is a separate
and distinct legal entity from the State with broad powers including the power hire and fire
employees, and to sue and be sued in its own right.

Courts have differed as to whether Metro North and other similar subsidiary corporations
of the MTA, as well as other New York public benefit corporations, are to be treated as State
agencies, political subdivisions of the State or municipalities with respect to various statutes
sought to be applied to them. Rose v. Long Island Railroad Pension Plan, 828 F.2d 910, 915-
919 (1987) (in determining whether the Long Island Railroad’s Pension Plan was a “government
plan” under ERISA, a federal statute, the Court held that the MTA, a public benefit corporation
and parent corporation to the Long [sland Railroad, was an instrumentality of a political
subdivision of the State of New York (the MTA) because it performs a government function on
behalf of New York, is wholly owned by the MTA and it is administered by board members
appointed by the governor. Therefore, the Pension Plan of the Long Island Railroad, was a
“governmental plan” excluded from ERISA coverage);5 Grace, 44 N.Y 2d at 88-90 (holding the
public benefit corporations, such as the Fund, are not identical to the State or its agencies and a
“particularized inquiry into nature of the instrumentality and the statite claimed to be applicable
to it is required.” Id. at 88. Court held Fund created to receive and administer funds for
construction of facilities at State University of New York was not subject to law authorizing
adjustment in costs to contractors for State contracts due to increased energy costs); Clark-
Fitzpatrick, Inc., 70 N.Y .2d at 386-88 (applying “particularized inquiry” in suit alleging breach
of contract, fraud and gross negligence with regard to track improvement project, court held
Long Island Railroad, a subsidiary of the MTA, ought to receive the same immunity from
punitive damages as do the State and its political subdivisions); People v. Miller, 70 N.Y.2d 903
(1987) (applying “particularized inquiry” analysis held Metro North Railroad not treated as State
or one of its political subdivisions for purposes of applying State criminal code making it a crime
to offer false instrument against conductor who submitted false timesheets to Metro North);
Majer v. Metropolitan Transportation Authority, 1992 WL 110995 (S.D.N.Y. 1992) (Metro
North treated like a municipality in determining that punitive damages were not available against
it for violations of state labor laws); Sewell v. New York City Transit Authority, 1992 WL 202418
(ED.N.Y. 1992) (public benefit corporations such as the New York City Transit Authority
treated Jike municipal agencies for purposes of Section 1983). In each of the cases cited, the
Court examined the nature of the entity and the statute claimed to be applicable, in other words,
engaged in a particularized inquiry, in determining whether New York public benefit

Transportation decision, the Court noted there were only 17 commuter railroads in the country and just two of them
were publicly owned and operated. At present, there are twenty-two commuter railroads and all appear to be wholly
or largely publicly owned and operated. See Opp. at Ex. G. Thus, state and local government entities have an
interest in and are currently involved in the functioning of most, if not all, commuter railroads. Metro North
operates a large commuter railroad. On the evidence presented, Metro North is a publicly owned railroad.

5 The Second Circuit noted that Congress expressly excluded public pension plans from ERISA coverage. ERISA
broadly defines “governmental plan” as “a plan established or maintained for its employees by the Government of
the United States, by the government of any State or political subdivision thereof, or by any agency or
instrumentality of any of the foregoing.” 29 U.S.C. § 1002(32).






